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Abstract
Identifying an instance of indirect expropriation involves weighing the right of the State to regulate on the one
hand, and on the other, the protection of the foreign investor. This article deals with the analysis developed to
examine State measures that indirectly impact the investors’ rights. From the Calvo doctrine to international
treaties, the notion of indirect expropriation is a work in progress that has evolved within the changing bistorical,
political and economic context, towards the recently renewed recognition of the State’s power to regulate in certain

areas of public interest.

The different approaches (sole effects doctrine, police powers doctrine, proportionality test) adopted by arbitral
tribunals in assessing the existence of an indirect expropriation and determining its consequences have paved the
way for recent international instruments which recognize a certain exclusive domain where States are allowed to
regulate without a duty to compensate the investor. However, the lack of specific uniform criteria available to
arbitral tribunals has led to some inconsistent decisions. The anthors attempt to provide some responses to
questions that remain unanswered in the approaches currently adopted by arbitrators.

I. Introduction
‘Indirect’, ‘creeping’ or ‘de facto’ expropriation' is a concept that cannot be defined exhaustively.

Unlike the direct form, indirect expropriation does not consist of an identifiable appropriation
action, whereby a State, or a body whose conduct may be attributed to the State, takes property
(an “investment”) from an individual or a corporation, by mandatory transfer of title or physical
seizure of the property in question. Instead, indirect expropriation involves “#otal or near-total
deprivation of an investment but without a formal transfer of title or outright sez'{m"e”z and, as such, can
consist of acts or omissions by the host-State resulting in the neutralization of ownership or
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enjoyment of property by a foreign owner, without the State expressing its intent to take
property.’

Despite the difficulty inherent in identifying (and even quantifying) instances of indirect
expropriation, recent data indicates that claims against host-States on this ground are numerous
and currently come second only to claims based on breaches of the fair and equitable treatment
[“FET”]," although the resulting arbitral decisions arguably confirm the difficulty of their
determination.’

In this article, the authors examine the evolution of the concept of indirect expropriation in
public international law (investment treaties) (II) and the current trends in its determination with
examples from arbitral awards (IIT). The authors then set out questions that are still unanswered
and the factors that, in the authors’ view, should be taken into account in the assessment of the
State’s conduct in the exercise of its regulatory power, with a focus on conducts that do not or
should not generate a duty to compensate the investor(s) affected by such conduct (IV).

II1. Evolution of the concept of “indirect expropriation”
Public international law has long recognized the need to protect foreigners in their dealings with

the State and especially in the case of foreign investors, from potential arbitrary conduct of the
host-State.” Such arbitrary conduct materialized initially in (direct) takings of alien property by
the State. The concept of an ‘international minimum standard’ evolved to ensure the protection
of foreign investors.” With time, host-States’ conduct and the legal and business transactions
became more sophisticated and complex. Foreign investors had to be protected then from less
flagrant conduct (acts or omissions) of host-States that nevertheless caused substantial
deprivation of the investors’ rights and profit from their investment. Thus, the concept of
“indirect expropriation’ was developed with the view of extending protection to investors in those
instances that fell outside the traditional concept of direct expropriation.8

Consequently, assessing indirect expropriation starts by examining State measures from the
foreign investor’s point of view, to analyse their effects on its investment and rights. This could
explain why the main focus of international negotiators and decision-makers was initially on the
substantial economic impact of the State measure on the investment, giving rise to the “sole effects

See CME Czech Republic v. Czech Republic, UNCITRAL, Partial Award (Sept. 13, 2001), § 604. Ownership or
enjoyment can be said to be “neutralized” where a party no longer is in control of the investment, or where it
cannot direct the day-to-day operations of the investment, see Pope & Talbot Inc. v. Canada, UNCITRAL, Interim
Award (June 26, 2000), § 100 [hereinafter “Pope & Talbot™].

In 2017, foreign investors based their claims against host-States on breaches of the FET in about 80 per cent of
investor-State cases for which such information was available, followed by indirect expropriation with 75 per cent
(See UNCTAD, Special update on investor-state dispute settlement: Facts and figures, (3) IIA: ISSUE NOTE 5 (2017), available at
http:/ /investmentpolicyhub.unctad.otg/Upload/Documents/ diaepcb2017d7_en.pdf.).

Also in 2017, arbitral tribunals most frequently found breaches of FET (65 per cent) and indirect expropriation (32
per cent) in cases decided in favour of the investor or decided in favour of neither party (liability found but no
damages awarded), see id. at 5.

See RUDOLF DOLZER & CHRISTOPH SCHREUER, PRINCIPLES OF INTERNATIONAL INVESTMENT LAW 1-3 (2d ed.
2012).

Id. at 3, n. 7, citing ANDREAS HANS ROTH, THE MINIMUM STANDARD OF INTERNATIONAL LAW APPLIED TO
ALIENS (1949) and EDWIN BORCHARD, THE DIPLOMATIC PROTECTION OF CITIZENS ABROAD (1915).

See ARNAU DE NANTEUIL, I’EXPROPRIATION INDIRECTE EN DROIT INTERNATIONAL DE I’INVESTISSEMENT 3-5
(2014).
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doctring, which focuses on the impact of the governmental measures on the affected property,
and not on the purpose of the measures in a determination of indirect expropriation.’
International investment agreements of the time were drafted keeping in mind foreign investors
from the traditional capital-exporting countries investing in capital-importing developing
countries, who needed protection from potential arbitrary decisions or treatment by host-States
that were feared not to guarantee equal treatment to foreigners in their legal systems and/or
practice.

However, when the economic paradigm started to change and sources of capital became more
varied, with investors from former capital-importing countries starting to invest in developed
countries, the latter perceived the risk - which, in some cases, was actually a reality - of finding
themselves defendants in international investor-State arbitration for State measures taken in the
general public interest. Consequently, States began to defensively draft exceptions to
compensable expropriations that took into consideration the host-State’s right to regulate in
certain fields where national (and, arguably, international) law has traditionally granted ample
powers to the State, given their highly significant public interest component, such as tax law,
public health, safety and the environment."” Thus, the police powers doctrine was developed and
reflected in the drafting of free-trade agreements [“FTAs”] and bilateral investment treaties
[“BITSs”], in order to exclude certain measures from the scope of compensable expropriations.
Further, the influence of the case law of human right courts, including and especially the
European Court of Human Rights [“ECtHR”], caused some arbitral tribunals to adopt the
proportionality test developed in the ECtHR’s case law in determining the fact or nature of
expropriation.

The authors will describe the evolution of successive and varied sources of doctrines and
attitudes towards the question of the protection of foreign investment that were developed in
the past century, until today."" This evolution will be traced from the perspective of the
divergence in the interests of developed and developing countries and how the nature of the
divergence changed over time.

A. Early History
In the eatly evolution of the standards for the determination of expropriation, the doctrine of

“international minimum standard of protection of aliens was prominent, supported as it was by the
traditional capital exporting countries. As per this doctrine, a minimum standard of treatment
had to be guaranteed to foreign investors by the host State, regardless of its treatment of its own
nationals.”” Failure to meet this standard resulted in diplomatic action and even the use of force
(in what was termed ‘gunboat diplomacy’). It was as a reaction to this standard that the ‘Calvo

See SEBASTIAN LOPEZ ESCARCENA, INDIRECT EXPROPRIATION IN INTERNATIONAL LAW 9, n. 84 (2014), who
points out that numerous scholars support this thesis.

LG&E Energy Corp., LG&E Capital Corp. and LG&E International Inc. v. Argentine Republic, ICSID Case No.
ARB/02/1, Decision on Liability (Oct. 3, 20006), § 189 (“/...] the Tribunal must balance two competing interests: the degree of
the measure’s interference with the right of ownership and the power of the State to adopt ifs policies.”) [bereinafter “LG&E v.
Argentina”].

In this section, the authors refer to the presentation of the developments in ESCARCENA, s#pra note 9.

See Andrew Newcombe, The Boundaries of Regulatory Expropriation in International Law, 20(1) ICSID REV. — FOR. INV.
L.J. 29 (2005); See also JESWALD W. SALACUSE, THE THREE LAWS OF INTERNATIONAL INVESTMENT: NATIONAL,
CONTRACTUAL, AND INTERNATIONAL FRAMEWORKS FOR FOREIGN CAPITAL 337 (2013).
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doctrine’”, (from which the ‘Calvo (contractual) clause’* was derived) emerged and was
supported by developing countries””. This doctrine holds that aliens have a right to
compensation for damage suffered to the same extent as nationals of the expropriating country
and such compensation was to be determined by the host State, applying its own law."®

In the first part of the 20th century, a trend of nationalization (without prompt/adequate
compensation) of the property of nationals and aliens commenced with the adoption of
communist regimes in Eastern Europe and of the doctrine of the social function of property in
nations like Mexico. In the wake of this, the US and of other capital-exporting countries
formulated in 1938 the ‘Huwl/l formula’, (derived from the international minimum standard)
according to which “no government is entitled to expropriate private property, for whatever purpose, without
provision for prompt, adequate, and effective payment therefor”."

The developing countries opposed the Hull formula; and in the years between the end of the
Second World War and the emergence of a liberalizing trend in the 1990s, developing country
practice reflected an increased reliance on the Calvo doctrine, rejection of the international
minimum standard, and successful attempts to have sovereignty over their own natural resources
recognized at the international level.'” The Hull formula and its variations are nevertheless
currently often used and accepted as part of customary international law."”

Initially on the issue of expropriation, the United Nations General Assembly Resolution 1803
(XVII) (1962) on Permanent Sovereignty over Natural Resources” favoured a nuanced version
of the position defended by capital-exporting countries, in an attempt to bridge differences
between developed and developing countries,”’ when it declared that all expropriations should
“be based on grounds or reasons of public utility, security or the national interest which are recognized as
overriding purely individual or private interests, both domestic and foreign. In such cases, the owner shall be paid

See ESCARCENA, supra note 9, at 21. The Argentinean jurist and diplomat Carlos Calvo popularized this doctrine,
introduced in Latin America in the writings of the Venezuelan Andrés Bello, who also strongly advocated for the
principles of non-intervention and sovereign equality of states. Bello himself relied on the writings of the Swiss
Emer de Vattel. Calvo’s version of the doctrine originated in the negative perception held in Latin America towards
US foreign investment.

The ‘Calvo clause’, introduced by Latin American countries in concession contracts concluded with foreigners,
constituted a waiver by the foreigners of their right to diplomatic protection, which effectively put them in the same
position as local investors, both of them subject to the exclusive jurisdiction of the host-State’s courts at the
moment of determining their rights and obligations. This clause was highly controversial and only accepted as one
with ‘limited liability’ by, among others, the International Law Commission (ILC) Articles on Diplomatic
Protection.

Independent Latin American countries, followed later by communist countries and those that obtained their
independence after the Second World War.

See ESCARCENA, supra note 9, at 18.

Id. at 25; See also Suzy H. Nikiema, Compensation for Expropriation, 9-10 (International Institute for Sustainable
Development, Best Practices Series, March 2013).

The UN General Assembly issued several Resolutions between 1954 and 1966 recognizing such sovereignty (See
ESCARCENA, supra note 9, ch. 2.2.1).

See OECD, ‘“Indirect Expropriation” and the “Right to Regulate” in International Investment Law, 2, n. 1 (OECD Working
Papers on International Investment, 2004/04), available at http://dx.doi.org/10.1787/780155872321_[hereinafter
“OECD”].

See ESCARCENA, supra note 9, at 28-29.

See OECD, supra note 19, at 2, n. 1.
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appropriate compensation, in accordance with the rules in force in the State taking such measures in the exercise of
9922

i1s sovereignty and in accordance with international law.

The efforts of the developing countries, bolstered by the doctrine of Permanent Sovereignty
over Natural Resources,” also resulted in the formulation of the concept of a new international
economic order [“NIEO”], outlined in the United Nations’ [“UN”| declarations, which was
seen as a means to achieve “an international redistribution of wealth to the advantage of developing States
[...] to be achieved by systematic preferential treatment of this group of States on all levels of international
economic relations.”** This aimed at countering the earlier trend of concession contracts, which kept
developing host-States in a position of little control over the activities of foreign investors.” This
movement also led to the adoption of the Charter of Economic Rights and Duties of States,
which favoured the determination of the ‘appropriate compensation’ to be based on the host
State’s relevant laws and regulations and other circumstances that such State considers
pertinent.” However, this Charter had no legal impact, given that developed countries opposed
it or abstained.”” Eventually, due to the lack of support by developed States, the UN General
Assembly ceased to advocate a NIEO in its resolutions on international economic operation.”
Developing countries, in turn, changed their attitude to foreign investors in the 1980s and 1990s
and actively sought to attract investment by creating legal safeguards and entering into bilateral
and multilateral international treaties.”

The early history of expropriation and determination of the standard of treatment of investors
therefore developed through a tussle between the varying standards required by the developing
capital importing- and the developed capital exporting-countries.

Emphasis added. GA Res.1803 (XVII), § 4 (Dec. 14, 1962) (cited in ESCARCENA, supra note 9, at 28-29): Although
this resolution was adopted by 87 votes to 2 (France and South Africa), there were 12 abstentions, including
communist countries. The US voted in favor, but stated — for the record — that according to Resolution 1803
(XVII) ‘the owner shall be paid’ meant that the payment of compensation was not discretionary but an obligation of
the state, and that ‘appropriate compensation’ would be interpreted as meaning under international law, prompt,
adequate and effective compensation (I4. at 29). Later, UN General Assembly Resolution 3171 (XXVIII) (1973)
leaned in favour of an exclusive national treatment standard when it declared that States’ sovereignty to safeguard
their natural resources implied that “each State is entitled to determine the amount of possible compensation and the mode of
payment, and that any disputes which niight arise should be settled in accordance with the national legislation of each State carrying out
such measures.” (Emphasis added) Although this Resolution was approved, 16 counttries, including developed ones
such as the US, France, West Germany and Japan, abstained, while one, the United Kingdom, opposed it, which
reduced the impact of this Resolution (See Gregory J. Kerwin, The role of United Nations General Assembly Resolutions in
determining principles of international law in United States conrfs, DUKE L. ]. 876, n. 37 (1983); ESCARCENA, supra note 9, at
30).

See Christoph Schreuer, Tnvestments, International Protection, 9 3, available at
http://www.univie.ac.at/intlaw/wordpress/pdf/investments_Int_Protection.pdf.

See C. Tomuschat, New International Economic Order, in ENCYCLOPEDIA OF PUBLIC INTERNATIONAL LLAW VOL. 3 578
(Rudolf Bernhardt ed., 1997), aited in ESCARCENA, supra note 9, at 31.

See Schreuet, supra note 23, 9 3.

See GA Res. 3281 (XXIX) (Dec. 12, 1974) (See also ESCARCENA, supra note 9, at 32).

See ANDREAS F. LOWENFELD, INTERNATIONAL ECONOMIC LAW 493 (2008) (cited in ESCARCENA, supra note 9, at
32).

Id. at 32-33.

See Schreuer, supra note 23, 49 3-5; See also Pascale Accaoui Lotfing, The evolution of State contracts since the 1960s, 5
INT’LBUS. L.J. 393 (2017).
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B. Indirect expropriation in the jurisprudence of international courts and tribunals™

Various regional and international conventions including human rights treaties also protect the

right of property, and the jurisprudence under these conventions have had a significant impact
on the determination of the contours of indirect expropriation by investment arbitration
tribunals.

The European Court of Human Rights [“ECtHR”] and the FEuropean Commission have
developed very significant case law on expropriation, by applying and interpreting Article 1 of
the 1952 First Optional Protocol of the 1950 European Convention for the Protection of
Human Rights and Fundamental Freedoms, which subjects all takings of private possessions
(i.e., either tangible or intangible) to municipal law and to “#he general principles of international
law””" This has been interpreted as referring to the obligation to compensate,” and to exclude
the host-State’s normal regulation activity from such duty.” In fact, of the three forms of
interference recognized by the ECtHR and the Commission, i.e., (i) interference with the
peaceful enjoyment of possessions™ (ii) deprivation of property” and (iii) control on its use,”
only deprivation requires compensation in order to be lawful.”” However, compensation may
also be due for interferences that do not amount to a de facto expropriation if the owner suffers a
disproportionate burden, although no clear rule can be extracted from the ECtHR’s case law on
how to determine the circumstances under which such a disproportionate burden is forced upon
the owner of the affected property.”

Deprivation - which comprises both direct and indirect expropriations - or control on the use of
private property by the State may be made in the name of ‘public or ‘general interest, provided (a)
they are lawful (not arbitrary) and (b) the State achieves a fair balance between the interests of
the community and those of the affected person, (which implies a requirement of
proportionality between the means and the objective of the measure taken by the State).” The

For a detailed analysis of the effect of the jurisprudence of international and regional tribunals on arbitral tribunal
decisions on expropriation, see ESCARCENA, supra note 9.

Id. ch. 3.

According to Hélene Ruiz Fabri, this wording is a compromise made at the time of the drafting of the Convention
between those countries who wanted to refer expressly to compensation and those who did not (see Hélene Ruiz
Fabri, The Approach Taken by the European Court of Human Rights to the Assessment of Compensation for Regulatory
Expropriations’ of the Property of Foreign Investors, 11(1) NYU ENV’T L.J. 148, 151, cited in ESCARCENA, supra note 9, at
76, n. 59).

See OECD, supra note 19, at 7, n. 16.

See first paragraph, first sentence, of Article 1, which reads, “Every natural or legal person is entitled to the peacefil enjoyment
of bis possessions.”.

See first paragraph, second sentence, of Article 1, “INo one shall be deprived of his possessions except in the public interest and
subject to the conditions provided for by law and by the general principles of international law.” .

See second paragraph of Article 1, “The preceding provisions shall not, however, in any way impair the right of a State to enforce
such laws as it deems necessary to control the use of property in accordance with the general interest or to secure the payment of taxes or
other contributions or penalties”.

See ESCARCENA, supra note 9, at 51. Control on the use of property and other types of interference generate a right
to compensation only where they are unlawful, by ‘putting the applicant [ ... ] in the position in which it would have
been had the violation not occurred’ (id. at 61, citing Zlinsat, Spol SRO v. Bulgaria, ECtHR Application No.
57785/00, Judgment (Jan. 10, 2008), 9 39).

The ECtHR refers to certain criteria in its case law, such as the degree of the interference, a comparison with other
individuals in similar situations, and the legitimate expectations of the owner (see Perkams, supra note 1, at 121).
ESCARCENA, s#pra note 9, at 60. In assessing such proportionality, the ECtHR looks, among other principal factors,
at (i) the character of the interference; (ii) the aim pursued, (iii) the nature of property rights interfered with and (iv)
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ECtHR may find that a particular measure does not pass the proportionality test if a less
burdensome one could have equally satisfied public interest. In contrast with the restrictive
option of deprivation, the ECtHR has adopted a broad notion of ‘controls on the use of property’, by
including some instances that would normally be considered deprivations, such as the seizure of
obscene publications, the refusal to register as certified accountants, the withdrawal of licenses,
planning restrictions, temporary seizure of property and sequestration measures, among others."

Further, the case law of the Iran—US Claims Tribunal (which was set up in 1981 pursuant to an
Iran-US treaty to solve disputes between the nationals of both States arising out of interferences
with an international minimum standard of treatment) deals mostly with situations where an
indirect expropriation had taken place, with or without a (later) formal declaration that such
taking was going to occur.” This Tribunal has examined a wide variety of the host-State’s
allegedly interfering actions and has mostly based its decisions on expropriation on customary
international law, contributing a very large body of jurisprudence in this field.” The Tribunal has
adopted the sole effects doctrine, which has not prevented it from recognizing as “an accepted
principle of international law that a State is not liable for an economic injury which is a consequence of bona fide
‘regulation’ within the accepted police powers of States”.” However, even in that case, the State’s duty to
compensate would arise if such regulation “damages the property to a ‘substantial or excessive degree”.*
As to the State’s intent, however, in most of its decisions, the Tribunal considered it less
important than the effects of the State’s conduct (extent of the damage suffered) on the foreign
owner’s property right, which was the factor generating the State’s duty to compensate.

C. BITs and FT'As on indirect expropriation
The first treaties dealing with the protection of alien property, the Friendship, Commerce and

Navigation treaties, were replaced by BITs in the 1950s. BITs are rather homogeneous and
follow the three traditional conditions for a lawful expropriation, ie., (a) public purpose;
(b) non-discrimination and (c) payment of prompt, adequate, and effective compensation (the
Hull formula).

the behaviour of the applicant and the interfering State authorities. However, the ECtHR grants the State a wide -
although not limitless - margin of appreciation both in identifying the public interest and in assessing the means
chosen and their consequences.

Id. at 68, n. 186 & 69. The ECtHR considers, however, that those control measures must be in conformity with law
-provided the law is formulated with sufficient precision to enable the citizen to regulate his conduct, by being able
to foresee, to a reasonable degree, the consequences of his actions, even if he needs appropriate advice to do so-
and deems itself competent to review their lawfulness. The ECtHR generally respects the legislators’ judgment in
cases of control measures, unless it is manifestly against domestic law or without reasonable foundation. It has
included among the category of ‘general interest,” for instance, social and economic policies related to town
planning, alcohol consumption, housing, the protection of nature and the environment, and the combat of
international drugs trafficking. As to taxes, contributions, and penalties, the European Commission has declared
that taxation measures will adversely affect the guarantee established in the second paragraph of Article 1 of the
First Optional Protocol only if they place an excessive burden on the person concerned or fundamentally interferes
with his or her financial position.

Id. at 86.

See Maurizio Brunetti, The Iran-United States Claims Tribunal, NAFTA Chapter 11, and the Doctrine of Indirect
Expropriation, 2(1) CHL J. INT’L L. 203, 205-206 & 211-212 (2001).

See ESCARCENA, supra note 9, at 94, citing Sedco Inc v. National Iranian Oil Co, 9 Iran-U.S. CL Trib. Rep. (1985) (n.
94).

Id. at 94, citing the same precedent as above & 275, n. 25.
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However, many recent BITs and FTAs, in dealing with indirect expropriation, show a reliance
on the police powers doctrine and provide for exceptions in the form of non-compensable
takings. Instances of these include the BITs signed by the United States [“US”] and Canada,
based on their respective Model BITs. Paragraph 4 of Annex B to the 2012 US Model BIT
reads:

“@) [...] (a) The determination of whether an action or series of actions by a Party, in a specific fact sitnation,
constitutes an indirect expropriation, requires a case-by-case, fact-based inquiry that considers, among other
factors:

(1) the economic impact of the government action, although the fact that an action or series of actions by a Party
has an adverse effect on the economic value of an investment, standing alone, does not establish that an indirect

expropriation has occurreds

(iz) the extent to which the government action interferes with distinct, reasonable investment-backed expectationsy

and
(i11) the character of the government action.

(4) (b) Except in rare circumstances, non-discriminatory regulatory actions by a Party that are designed and
applied to protect legitimate public welfare objectives, such as public health, safety, and the environment, do not

constitute indirect expropriations.”

The three factors to be taken into account when determining the existence of an expropriation
are known as the Penn Central factors, since they derive from the doctrine developed by the US
Supreme Court in domestic regulatory takings.” This provision is included in the US-Uruguay
BIT which entered into force on November 1, 2006,* and in the US-Rwanda BIT, signed on
February 19, 2008." A similar provision, with somewhat more detailed language, is included in
the ASEAN-Australian-New Zealand Free Trade Agreement,” which binds Australia, Brunei,

See Penn Central Transportation Co. v. New York City, 438 U.S. 104 (1978).

See US - Uruguay BIT, art. 6 (provisions on expropriation) & annex B(4) (indirect expropriation).

This same provision has also been included in Annex 11- B to the Free Trade Agreement between the US and
Australia, that entered into force on January 1, 2005, and Annex 10 - D to the Free Trade Agreement between the
US and Chile, that entered into force on January 1, 2004. This is also the case for the Korean-US Free Trade
Agreement, that has been renegotiated and signed in December, 2010, in its Article 11.6 on expropriation, to be
interpreted in accordance with Annex 11 - B, on indirect expropriation, that had the same wording as Annex B (4)
(a) and (b) of the US Model BIT.

In the ASEAN — Australian - New Zealand Free Trade Agreement, Article 9 (Chapter 11) on investment deals with
expropriation and its Annex on Expropriation and compensation contains similar wording to the one used in the
US Model BIT: The latter reads as follows: “3. The determination of whether an action or series of related actions by a Party,
in a specific fact situation, constitutes an expropriation of the type referred to in Paragraph 2(b) requires a case-by-case, fact-based
inquiry that considers, among other factors:

(a) the economic impact of the government action, although the fact that an action or series of related actions by a Party has an adverse
effect on the economic value of an investment, standing alone, does not establish that such an expropriation has occurred;

(b) whether the government action breaches the government’s prior binding written commitment to the
Investor whether by contract, licence or other legal document; and

(c) the character of the government action, including its objective and whether the action is disproportionate to the
public purpose.

4. [2012 US Model BIT: “Except in rare circumstances,”| Nou-discriminatory regulatory actions by a Party that are designed
and applied to achieve legitimate public welfare objectives, such as the protection of public health, safety, and the environment do
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Malaysia, Myanmar, New Zealand, Singapore, the Philippines, Vietnam, Thailand, Cambodia,
Laos and Indonesia. A similar approach inspired the 2007 Norway Model BIT, (which was
abandoned in 2009),” the Canadian Model BIT and Canadian BITs™.

Further, provisions for indirect expropriation in the Model BITs of developing countries, some
of which have recently undergone changes, merit discussion.

The 2007 Colombian Model BIT includes a reference to the Hull formula, although it appears to
enlarge the scope of - or even the requirements for - lawful direct or indirect expropriation,

which must be “for reasons of public purpose or social interest, in accordance with due process of law, in a non-
discriminatory manner, in_good faith and accompanied by a prompt, adequate and effective compensation”
(emphasis added).” Indeed, the reference to “social interes?> comes from Article 58 of the

Colombian Constitution®, which upholds the “socia/ dimension” of property and leaves the

definition of the scope of “public utility or social interest” to the legislature. These expressions
appeat, however, to be used as synonyms, judging from the text of the Japan-Colombia BIT®
and the India-Colombia BIT*. As to the reference to “good faith” included in these two BITs™
and in the UK-Colombia BIT®, it is submitted that it may be redundant, since non-

discrimination is arguably a component or an element of good faith; therefore, including the

not constitute expropriation of the type referred to in Paragraph 2(b).” (emphasis added, showing the differences in drafting
with the 2012 US Model BIT).

Atrticle 6 reads: “7. A Party shall not expropriate or nationalize an investment of an investor of the other Party except in the public
interest and subject to the conditions provided for by law and by the general principles of international law.

2. The preceding provision shall not, however, in any way impair the right of a Party to enforce such laws as it deems necessary to control
the use of property in accordance with the general interest or to secure the payment of taxes or other contributions or penalties.”

See Canadian Model Foreign Investment Protection and Promotion Agreement [“FIPA”] art. 13 & annex B.13(1)
(b) and (c) (August 2004, slightly revised in 2012 to become Article 10 and Annex B.10, respectively. The new
language in Article 10(1) has eliminated the express reference to the Hull formula and only refers to
“compensation,” to be determined in accordance with paragraphs 2 and 3 of the same provision; See Catherine Titi,
The Ewolving BIT: A Commentary on Canada’s Model Agreement, INTERNATIONAL INSTITUTE FOR SUSTAINABLE
DEVELOPMENT (June 26, 2013), available at https://www.iisd.org/itn/es/2013/06/26/the-evolving-bit-a-
commentary-on-canadas-model-agreement/). The language of the 2004 Model BIT is included in the Canada-Latvia
BIT, signed on May 5, 2009 in Annex B(2) and (3), the Canada—Czech Republic BIT, signed on May 6, 2009 in
Annex A (b) and (c), the Canada-Republic of Tanzania BIT (May 2013) and the Canada-Panama Free Trade
Agreement (2013) while the slightly revised one of the 2012 version, referred to above, is in BITs signed with
African countries, such as Benin (January 2013), United, Cameroon (March 2014), Nigeria (May 2014), Senegal
(November 2014), Mali (November 2014), Cote d’Ivoire (November 2014), Burkina Faso (April 2015) and Guinea
(in force since March 2017) (See Rainbow Willard & Sarah Morreau, The Canadian Model BIT - A Step in the Right
Direction  for ~ Canadian — Investment —in  Africa?, KLUWER ARB. BLOG (July 18, 2015), available at
http:/ /atbitrationblog kluweratbitration.com/authot/rainbowwillard/; See also, for the text of the agreements,
https:/ /www.international.gc.ca/trade-commerce/trade-agreements-accords-commetciaux/agt-
acc/index.aspx?lang=eng&_ga=2.193682415.393995523.1518353660-1862602958.1518353660.)

See Colombian Model BIT 2007, art. VL1, available at
https:/ /www.italaw.com/documents/inv_model_bit_colombia.pdf.
See text of the Colombian Constitution (in English), available at.

https:/ /www.constituteproject.otg/ constitution/Colombia_2005.pdf.

See Japan-Colombia BIT, note to art. 11.1, signed in September, 2011 and in force since September, 2015, available at
http:/ /investmentpolicyhub.unctad.org/Download / TreatyFile/797.

See India-Colombia BIT, note to art. 6.1, signed in November, 2009 and in force since July, 2012, available at
http:/ /investmentpolicyhub.unctad.org/Download / TreatyFile/796.

See Japan-Colombia BIT, annex III (interpretative annex to Article 11), art. 3; India-Colombia BIT, art. 6.2(c).

See UK-Colombia BIT, art. VL1, signed in March, 2010 and in force since October, 2014, available at
http:/ /investmentpolicyhub.unctad.otg/Download / TteatyFile/3253.
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latter concept may leave the interpreter wondering whether there are ozher elements that should
be present in order for the measure to be considered one taken in good faith.

As to the host-State’s regulatory power, the Colombian Model BIT includes within the scope of
indirect expropriation only the ‘rare circumstances’ where a host-State’s ‘non-discriminatory’
measures or series of measures that are “designed and applied for public purposes or social interest or with
objectives such as public health, safety and environment protection |[...] are so severe in the light of their purpose
that they cannot be reasonably viewed as having been adopted and applied in good faith”.”” Notably, this
provision does not expressly refer to “regulatory” measures, unlike the US Model BIT, although
it is submitted that the absence of such qualification should not be interpreted as enlarging the
scope of possible host-State’s measures.

India’s ‘Model Text for the Indian Bilateral Investment Treaty’ [“2016 Model BIT”] adopts
largely the language of the 2012 US and Canadian Model BITs, but with modifications to the
well-known Penn Central factors to be used by decision makers to determine whether a host-State
measure constitutes indirect expropriation, by (i) adding the factor of the duration of the
measure; (ii) elaborating on the scope of the “character” of the measure, which would include its
“object, context and intenf’ and (iii) replacing the reference to the interference with “distine,
reasonable investment-backed expectations” with a more restrictive one, i.e. “breaches [of] the Party’s prior
binding written commitment to the investor whether by contract, licence or other legal document” ™

This formulation has been criticised as mixing two approaches, because it includes the
substantial deprivation requirement in the definition of indirect expropriation under Article
5.3(a)(i1), a concept developed from the sole effects doctrine, while at the same time directing
decision makers to analyse the purpose of the contested State measure in Article 5.3(b), which
would point to the proportionality analysis.”” Further, the 2016 Model BIT fails to provide a
guideline for decision makers as to which factors of the ones listed in Article 5.3(b) should be
given more weight.”’ It has also been noted that the 2016 Model BIT severely limits the effect of
the expropriation provision by excluding from its scope, actions taken by a host-State in its
“commercial capacity” in Article 5.4.° The 2016 Model BIT has also excluded from the purview of
expropriation, non-discriminatory regulatory measures, “measures or awards by judicial bodies” issued
in public interest, to protect public health, safety or the environment. Some commentators hold
that this should however not be a source of concern for investors, given the maturity and
sensitivity of the Indian judiciary.” It remains to be seen, in the authors’ opinion, whether these
exceptions increase difficulties in the interpretation of future Indian BITSs, especially in claims
based on breach of contract, when trying to delineate the limits between the host State’s actions
in its “commercial’ or other (sovereign) capacity and, possibly, also in claims based on alleged

See Colombian Model BIT, art. VI.2(c).

See 2016 Indian Model BIT, art. 5.3(b). The final text is available at
http:/ /investmentpolicyhub.unctad.otg/Download / TreatyFile/3560. This Model BIT was adopted in January 2016.
See Prabhash Anjan & Pushkar Anand, The 2016 Model Indian Bilateral Investment Treaty: A Critical Deconstruction, 38(1)
NW J.INT’L L. & BUs,, 1, 34 (2017).

See id.

See Gordon Blanke, India’s revised Model BIT: Every bit worth it/, KLUWER ARB. BLOG (Mar. 20, 2016), available at
http:/ /atbitrationblog kluweratbitration.com/2016,/03/20/indias-revised-model-bit-every-bit-worth-it/.

See  Ashutosh Ray, Umveiled: Indian Model BIT, KLUWER ARB. BLOG (Jan. 18, 2016), available at
http:/ /atbitrationblog kluweratbitration.com/2016/01/18 /unveiled-indian-model-bit/.
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denial of justice. Indeed, if an investor invoked expropriation provisions in an Indian BIT made
in accordance with the 2016 Model BIT, when advancing a denial of justice claim, which
investors have successfully done before,” the investor will have to wrestle with the exclusion
from the expropriation notion of judicial measures or awards “designed and applied to protect
legitimate public interest or public purpose objectives”.** Logically, even questions as to the arbitrators’

power to assess such judicial measures or awards may arise.

Further, for example, Brazil’s historic reticence to offer strong protection undertakings to
foreign investors in the form of BITs, underwent a seeming change from 2015, when it signed
multiple Agreements on Cooperation and Facilitation of Investments [“ACFIs”| with other
developing countries”. The ACFIs, however, leave indirect expropriation outside of their
scope,” arguably Brazil’s response to the ‘problems’ generated by foreign investors’ challenges of
host-States’ measures related to environment, health and other sensitive policy issues.”’

Finally, it is important to note that Article 8(1) of the Model International Agreement on
Investment for Sustainable Development, drafted by the International Institute for Sustainable
Development [“IISD”] also requires non-discriminatory regulatory measures to be bona fide (and
protective of “Yegitimate public welfare objectives, such as public health, safety and the environment”™) to

exclude them from the categorisation of indirect expropriation.”

D. Multilateral international treaties NAFTA/ECT/CAFTA-DR/CETA/TTIP)
International organizations such as the International Chamber of Commerce [“ICC”] and the

Organization for Economic Cooperation and Development [“OECD”], together with other
institutions, such as Harvard University, have issued draft multilateral treaties on international
investment and other non-binding instruments that attempted to regulate expropriation, with
varying results. The earliest treaties incorporated the international minimum standard to
determine expropriation, which was a reason for their rejection by the developing countries.”
While the 1967 OECD Draft Convention laid emphasis on the State’s intent in determining

See Ali Ehsassi, Cain and Abel: Congruence and Conflict in the Application of the Denial of Justice Principle, in INTERNATIONAL
INVESTMENT LAW AND COMPARATIVE PUBLIC LAW 213, 222 & 227 (Stephen W. Schill ed., 2010). In Saipem v.
Bangladesh, the arbitral tribunal ruled that a decision by the Supreme Court of Bangladesh annulling an ICC award
in favour of the Italian claimant was flawed on substantive grounds and amounted to an unlawful expropriation
under the Italy-Bangladesh BIT. See Saipem SpA v. People’s Republic of Bangladesh, ICSID Case No. ARB/05/07,
Award (June 30. 2009), § 129.

See Indian Model BIT, art. 5.5.

Mozambique, Angola, Mexico, Malawi, Chile, Peru and Colombia; also, by June, 2017, it had concluded negotiations
with India and Jordan and with the MERCOSUR Working Subgroup on Investments (SGT' 12), with the signing of
the Cooperation and Facilitation Investment Protocol to the Treaty of Asunciéon on April 7, 2017 (see José
Henrique Vieira Martins, Brazil’s Cooperation and Facilitation Investment Agreements (CFLA) and Recent Developments,
INTERNATIONAL  INSTITUTE ~ FOR  SUSTAINABLE  DEVELOPMENT (June 12,  2017),  available  at
https:/ /www.iisd.otg/itn/en/2017/06/12/brazils-cooperation-facilitation-investment-agreements-cfia-recent-
developments-jose-hentique-vieiramartins/).

See Fabio Morosini & Michelle Ratton Sanchez Badin, The New Brazilian Agreements on Cogperation and Facilitation of
Investments (ACFls): Navigating between resistance and conformity with the global investment regime, 23-24 & n. 72 (draft),
available at http:/ /www.law.nyu.edu/sites/default/files/upload_documents/Morosini%20-
%20Global%20Fellows%20Forum.pdf.

Id. at 24; See also José Henrique Vieira Martins, s#pra note 65, ch. 2.

See I1ISD Model BIT, 2005, art. 25(D), available at
https:/ /www.iisd.org/pdf/2005/investment_model_int_agreement.pdf.

ESCARCENA, s#pra note 9, at 148, n. 3.
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expropriation, later treaties like the 1980 Unified Agreement for the Investment of Arab Capital
in the Arab States, the 1985 Multilateral Investment Guarantee Agency [“MIGA”] Convention,
the 1990 UN Draft Code of Conduct on Transnational Corporations and the 1992 World Bank
Guidelines on the Treatment of Foreign Direct Investment adopted the traditional factors
without the requirement of intent.”” For instance, MIGA incorporated the effects doctrine,
though the broad influence of the police protection doctrine is also seen in the exceptions
drawn.”" Notably, both the 1967 OECD Draft Convention and MIGA were sponsored by the
OECD, and the lack of developing country participation was an important reason for their
failure.”

Among the multilateral treaties currently in force that deal with the expropriation issue, there is
the 1994 North American Free Trade Agreement [“INAFTA”], which sets out, in its Article
1110, the requirements for a lawful expropriation of foreign investment, i.e., “(a) it must be for a
public purpose; (b) on a non-discriminatory basis; (c) in accordance with due process of law and Article
1105(1)7; and (d) on payment of compensation in accordance with paragraphs 2 throngh 6 |...].” In addition,
Article 1114(1) excludes from the scope of expropriation, measures taken by the host-State to
protect the environment,™ which may be interpreted as a police powers exception to an effects
rule. However, NAFTA does not expressly pronounce in favour of the sole effects rule or the
police-powers rule. In fact, the interpretation given by arbitral panels to NAFTA, which has
mostly leaned towards the effects approach, has significantly influenced later FT'As and BIT's
signed by the US.”

The 1994 Energy Charter Treaty [“ECT”]” is based on the United Kingdom BITs and
NAFTA’s Chapter 11, though it has not incorporated the above mentioned Penn Central factors
to be weighed in any determination of the existence of expropriation.

More recently and consistent with the latest trend, a ‘new generation’ treaty, the Comprehensive
Economic and Trade Agreement [“CETA”]” between the European Union and Canada,
contains language similar to that of the Canadian Model BIT in its Article 8.12,” and refers to

Id. at 154, 174.

Id at 157,n. 78.

Id at 153, n. 41.

Article 1105(1) of the NAFTA imposes on the State Members the obligation to “accord to investments of investors of
another Party treatment in accordance with international law, including fair and equitable treatment and full protection.” (emphasis
added).

Article 1114(1) provides: “Nothing in this Chapter shall be construed to prevent a Party from adopting, maintaining or enforcing
any measure otherwise consistent with this Chapter that it considers appropriate to ensure that investment activity in its territory is
undertaken in a manner sensitive fo environmental concerns.”.

See ESCARCENA, supra note 9, at 159.

Id. at 161; According to Ruud F.M. Lubbers, the ECT sought to achieve a “win-win equation” of promotion of
integration of the world economy by (i) opening-up to Western FEurope the rich energy resources of Eastern
Europe and by facilitating cooperation between these sub-regions, thus allowing a more cost-effective resolution of
environmental problems and (ii) for Central and Eastern Europe, by prompting a movement towards a market
economy and promoting the transfer of technology and management know-how associated with the entry of
Western investors (se¢e R.F.M. Lubbers, Foreword in THE ENERGY CHARTER TREATY AN EAST-WEST GATEWAY
FOR INVESTMENT AND TRADE (Thomas W. Wilde ed., 1990).

See the final text of this treaty (2016) available at
http://trade.ec.curopa.cu/doclib/docs/2016/ february/tradoc_154329.pdf.

CETA has kept the Hull formula for compensation, whereas the 2012 version of the Canadian Model BIT has
abandoned it.
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Annex 8-A for interpretation, in a trend of using explanatory annexes initiated by NAFTA and
followed by the Trans-Pacific Partnership [“TPP”]”, the EU’s Transatlantic Trade and
Investment Partnership [“TTIP”]* negotiation text, the EU-Singapore FTA®, and the EU-
Vietnam FTA%,

Like the Indian Model BIT, CETA also adds the duration of the measure to the three Penn
Central factors and further includes within the scope, the “character” of the measure, which would
include its “object, context and intent’. It therefore may be subject to the same criticism as that
levelled at India’s 2016 Model BIT. CETA equally carves out of the notion of indirect
expropriation, certain non-discriminatory measures stating that, “xon-discriminatory measures |...]
designed and applied to protect legitimate public welfare objectives, such as health, safety and the environment, do
not constitute indirect expropriations”.*> Although the inclusion of an interpretative annex for the first
time in an EU international investment treaty shows a legislative and political will to provide
guidelines to arbitrators as to the factors to look at when identifying an indirect expropriation,
CETA does not go so far as to provide a more detailed definition or delimitation of the scope of
the “regulatory measures” concept, which some consider a lost opportunity.™

In line with the most recent international investment treaties, Article 5 of the 2015 EU proposal
for Investment Protection in the context of the TTIP negotiation includes the requirements for
a lawful expropriation, which comprise “prompt, adeguate and effective compensation” (the Hull
formula) and refers to interpretative Annex I, which contains language similar to that of CETA,
except that: (i) it does not include, among the factors that may be relied upon to identify an

See the text of this treaty (January 2016) available at https://www.mfat.govt.nz/en/about-us/who-we-
are/treaties/ trans-pacific-partnership-agreement-tpp/ text-of-the-trans-pacific-pattnership.  'The TPP is a trade
agreement between Australia, Brunei, Canada, Chile, Japan, Malaysia, Mexico, New Zealand, Peru, Singapore and
Vietnam. It was signed on February 4, 2016 but has not yet entered into force. On January 23, 2017, the United
States withdrew from this agreement. However, a new trade agreement called Comprehensive and Progressive
Agreement seems in the works for these States.

The TTIP is a proposed trade agreement between the European Union and the United States. The negotiations
were halted indefinitely following the 2016 United States presidential election, but by mid-2017, representatives of
both the US and the EU expressed willingness to resume the negotiations. See Angela Merkel welcomes US offer to resume
TTIP talks, DW (July 27, 2017), available at http://www.dw.com/en/angela-merkel-welcomes-us-offet-to-resume-
ttip-talks/a-39446579).

The EU and Singapore completed negotiations on this FTA in October, 2014. It is pending approval by the
European Commission and thereafter by the Council of Ministers, and ratification by the European Parliament. Its
initial text is available at http:/ /trade.ec.europa.eu/doclib/press/index.cfm?id=961.

The negotiations between the EU and Vietnam concluded in December 2016, and the FT'A is expected to enter into
force in 2018. Its text (pending ratification) is available at
http://trade.ec.curopa.cu/doclib/press/index.cfm?id=1437.

Text available on the website of the Govetnment of Canada, at http://www.intetnational.gc.ca/trade-
commetce/ trade-agteements-accords-commetciaux/agr-acc/ ceta-aecg/ text-texte/08-A.aspxrlang=eng.  This s
reaffirmed in the Joint Interpretative Instrument on the Comprehensive Economic and Trade Agreement (CETA)
between Canada and the European Union and its Member States. Joint Interpretative Instrument on the
Comprehensive Economic and Trade Agreement (CETA) between Canada and the European Union and its
Member States (October 27, 20106) states, “CETA preserves the ability of the Enropean Union and its Member States and
Canada to adopt and apply their own laws and regulations that regulate economic activity in the public interest, to achieve legitimate
public policy objectives such as the protection and promotion of public health, social services, public education, safety, the environment,
public morals, social or consumer protection, privacy and data protection and the promotion and protection of cultural diversity”. This
text is available at http:/ /data.consilium.europa.cu/doc/document/ST-13541-2016-INIT/en/pdf).

See Unuvar, Gunes, Is CETA the Promised Breakthrough? Interpretation and Evolution of Fair and Equitable Treatment and
(Indirect) Expropriation Provisions, COURTS WORKING PAPER SERIES NO. 97 26, 28 (June 14, 2017), available at
https:/ /sstn.com/abstract=2986049 or http://dx.doi.org/10.2139/sstn.2986049.
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indirect expropriation, the fact that the contested action or omission of the host-State “zuzerferes
with distinct, reasonable investment-backed expectations;’” and (ii) when referring to the “character” of the
contested measure(s), it only cites its/their “object and content,” instead of its/their “object, context
and inten?’. 1t is not clear why these differences in language exist.

Finally, the EU-Vietnam FTA follows generally the CETA structure and language, except for a
specific exception in favour of the Socialist Republic of Vietnam in connection with direct
expropriation of land, which is to be governed by the country’s domestic law as to its purpose
and the market value compensation to be paid to the expropriated party.

As seen above, the ‘new generation” multilateral treaties tend to include an interpretative annex
providing guidelines to decision-makers, but they do not intend to provide detailed definitions
of ‘regulatory measures’ that would escape the qualification as indirect expropriation measures.

III. Analysis of arbitral tribunals’ application of the concept of indirect expropriation
In their analyses of the measures taken by the State, arbitral tribunals initially considered the

impact of the measure on the foreign investor’s right, following the sole effects doctrine (A.).
They later applied the police powers doctrine, taking into account the State’s right to regulate
(B.). The most recent approach to regulatory measures considers the proportionality concept
(C.). The authors analyse below all three approaches.

A. The sole effects doctrine or the impact of the state measure on investors’ rights

According to this doctrine, a State measure qualifies as indirect expropriation if it impacts
foreign investors’ rights. The awards rendered by arbitral tribunals reveal that the degree of
interference with investors’ rights is taken into account when determining the existence of
indirect expropriation (i.), no matter the nature of the measure taken (ii.).

2 Focus on the impact of the measure
Under the sole effects doctrine, the economic impact of the State measure on the investor’s

rights is the main criterion used to identify an indirect expropriation. When applying this
doctrine, the tribunals examine the degree of interference of the State measure adopted with the

rights of the investor.

The requirement that the measure have an effect equivalent to expropriation was stressed in the
National Grid v. Argentina award,” where the tribunal stated that Article 5(1) of the applicable
BIT* required three conditions for the existence of expropriation, or of “wmeasures having effect
equivalent to nationalization or expropriation”, i.e., the measure taken should have a public purpose, it
should be non-discriminatory and it should be taken against the payment of compensation. The

See National Grid P.L.C. v. Argentine Republic, UNCITRAL, Award (Nov. 3, 2008) [hereinafter “National Grid”].

Id. Article 5(1) of the UK-Argentina BIT states that “Investments of investors of either Contracting Party shall not be
nationalized, expropriated or subjected to measures having effect equivalent fo nationalization or expropriation (hereinafter referred to as
“expropriation”) in the territory of the other Contracting Party except for a public purpose related to the internal needs of the Contracting
Party on a non-discriminatory basis and against prompt, adequate and effective compensation.” (See id. § 135).
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arbitral tribunal based its conclusion on the impact of the measure and not on its categorisation

87
Oor nature.

Early tribunals characterized as indirect expropriation, those State measures that caused the
investment to become useless,” or which interfered with the use of property or with the

enjoyment of its benefits.”

Further, as held in Pope & Talbot Inc. v. Canada [“Pope & Talbot”’]”, to constitute indirect
expropriation, the interference with the enjoyment of the investors’ right must be sufficiently
substantial and must interfere in an extraordinary manner with the actual enjoyment of the right
of ownership of the investor.” Thus, the tribunal required the occurrence of ‘substantial
deprivation’ of the investor’s rights in order to conclude that there was indirect expropriation.

In this regard, in Tokios Tokeles v. Ukraine, the arbitral tribunal pointed out the difficulty to assess
the existence of ‘substantial deprivation’: “Although neither the relevant treaty text nor existing jurisprudence
have clarified the precise degree of deprivation that will qualify as ‘substantial’, one can reasonably infer that a
diminution of 5% of the investment’s value will not be enough for a finding of expropriation, while a diminution
of 95% would likely be sufficient. The determination in any particular case of where along that continunm an
expropriation has occurred will turn on the particular facts before the tribunal”.”

Further, the investor must show the negative economic impact of the State measure.” Indeed,
the loss of economic viability of the investment, i.e. the loss of the economic value, allowed the
arbitrators to conclude, in Burlington Resources Inc. v. Republic of Ecnador’, that it was an instance of
indirect expropriation. Further, as held in Burlington v. Ecuador, the measure “is expropriatory,
whether it affects the entire investment or only part of it, as long as the operation of the investment cannot generate
a commercial return”.” However, a loss of one million dollars over a year does not in itself
constitute proof of the existence of an expropriatory measure.”” Instead, the investment’s
continuing capacity to generate a return must virtually be extinguished.”” It is important to note

Id. g 147, “Article 5(1) is concerned only with measures having an effect equivalent to nationalization or expropriation. Article 5(1)
does not qualify whether the measures are taken in the exercise of a Contracting Party regulatory power or any other power a government
may be entitled to exercise. The key words for the Contracting Parties are “effect equivalent to.” The measures’ effect needs to be
tantamonnt to an expropriation or nationalization. The issue is where to draw the line.”.

See Starett Housing Corp. v. Iran, 4 Iran-US CL. Trib. Rep. 154 (1983). “/1]¢ is recognized by international law that measures
taken by a State can interfere with property rights to such an extent that these rights are rendered so useless that they must be deemed fo
have been expropriated.”

See Tippetts v. TAMS-AFFA Consulting Engineers of Iran, 6 Iran-U.S. Cl. Trib. Rep, (1984), specifically see 9 225 —
226 [bereinafter “Tippetts”].

See Pope & Talbot v. The Government of Canada, UNCITRAL (NAFTA), Interim Award (June 26, 2000), 9 96-
98.

I4. 99 96, 102.

Emphasis added. See Tokios Tokeles v. Ukraine, ICSID Case No. ARB/02/18, Award (July 26, 2007), 9 120.

See Total SA v. The Atrgentine Republic, ICSID Case No. ARB/04/01, Decision on Liability (Dec. 27, 2010), § 196.
The tribunal stated that “Tofa/ has not shown that the negative economic impact of the Measures has been such as to deprive its
investment of all or substantially all its valne. According to this uniform arbitral case law, Argentina’s Measures have been considered fo
not give rise to an indirect expropriation under various BITs [...]”.

See Butlington Resources Inc. v. Republic of Ecuadot, ICSID Case No. ARB/08/5, Decision on Liability (Dec. 14,
2012) [hereinafter “Butrlington v. Ecuador”].

Id. 9 398.

See Serguei Paushok et al. v. Governement of Mongolia, UNCITRAL, Award on Jurisdiction (Apr. 28, 2011).

See Burlington v. Ecuador, ICSID Case No. ARB/08/5, Decision on Liability (Dec. 14, 2012), § 399.
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that in Burlington v. Ecuador, in the application of the sole effects doctrine, it was held that even
confiscatory taxation constitutes an expropriation without compensation and was unlawful.”® In
CMS v. Argentina,” the tribunal focused on the question of whether the “enjoyment of the property
had] been effectively neutralized’.""”

Pope & Talbot Inc."" has also stressed the necessary permanent character of the deprivation
resulting from the State measure. In that case, the tribunal found that the claimants had not lost
control over their shares and that the negative effect was not permanent. The same criteria and
conclusion were applied by the arbitral tribunal in L.G & E'”, and by the Enrmon'” tribunal, for
whom ““/s/ubstantial deprivation results in that light from depriving the investor of the control of the investment,
managing the day-to-day operations of the company, arrest and detention of company officials or employees,
supervision of the work of officials, interfering in the administration, impeding the distribution of dividends,
interfering in the appointment of officials and managers, or depriving the company of its property or control in total

. 1
or in parf>.!"*

In line with the above, the arbitral tribunal in Metalclad Corporation v. The United Mexican States'”

held that the measure must deprive the investor, in whole or in part, of the exercise of his right
or of the reasonably expected economic benefit. Confirming this approach, the arbitral tribunal
in LG&E"" stated: “There is no doubt that the facts relating to the severity of the changes on the legal status
and the practical impact endured by the investors in this case, as well as the possibility of enjoying the right of
ownership and use of the investment are decisive in establishing whether an indirect expropriation is said to have

107
occurred’.

On the other hand, not every State measure is tantamount to expropriation. As stated in Suez—
Vivend;i,™ the measures taken by Argentina in general interest during its 2001-2002 economic,
political and financial crisis did not have the effect of expropriation on the claimants’

I14. 9 395.

See CMS Gas Transmission Company v. The Republic of Argentina, ICSID Case No. ARB/01/8, Award (May 12,
2005) [hereinafter “CMS v. Argentina”].

Id. q 262. The same position was taken in Ronald S. Lauder v. The Czech Republic, UNCITRAL, Award (Sept. 3,
2001), g 200.

See Pope & Talbot, UNCITRAL (NAFTA), Interim Award (June 26, 2000), 9 96-98.

See LG&E v. Argentina, ICSID Case No. ARB/02/1, Decision on Liability (Oct. 3, 2006), § 200 (“The ¢ffect of the
Argentine State’s actions has not been permanent on the value of the Claimants’ shares’, and Claimants’ investment has not ceased to
exist. Without a permanent, severe deprivation of LG&>E’s rights with regard to its investment, or almost complete deprivation of the
valne of LGE’s investment, the Tribunal concludes that these circumstances do not constitute expropriation.”).

See Enron Cotporation & Ponderosa Assets L.P. v. Argentine Republic, ICSID Case No. ARB/01/3, Award (May
22,2007), 9 245.

Id. q 245.

See Metalclad Corporation v. The United Mexican States, ICSID Case No. ARB(AF)/97/1, Awatd (Aug. 30 2000),
specifically § 103: “expropriation under the NAFTA includes |...] Covert and incidental interference with the use of property which
bas the effect of depriving the owner, in whole or in significant part, of the use or reasonably-to-be-expected economic benefit or property
even if not necessarily to the obvious benefit of the host state.”.

See LG&E v. Argentina, ICSID Case No. ARB/02/1, Decision on Liability (Oct. 3, 20006), § 200 (“The ¢ffect of the
Argentine State’s actions has not been permanent on the value of the Claimants’ shares’, and Claimants’ investment has not ceased to
exist. Without a permanent, severe deprivation of LGC>E’s rights with regard to ifs investment, or almost complete deprivation of the
valne of LG&>E’s investment, the Tribunal concludes that these circumstances do not constitute expropriation.”).

See id. § 194.

See Suez, Sociedad General de Aguas de Barcelona, S.A. et Vivendi Universal, S.A. v. Argentine Republic, ICSID
Case No. ARB/03/19, Decision on Liability (July 30, 2010).
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investment.'” A case-by-case analysis leads the arbitral tribunal to sometimes conclude that there
is no substantial deprivation of investors rights, as seen in National Gridv. Argentina'"’, where the
arbitral tribunal held: “In the instant case, the Claimant continued to own its shares and could exercise its
rights as a sharebolder and disposed of its investment by its own decision. The value of its investment was
diminished but not to the extent that it could be considered worthless. For these reasons, the Tribunal finds that
the Respondent did not expropriate indirectly the investment of the Claimant.”"" In Pgpe & Talbot too, the
arbitral tribunal found that the measure taken by the State was not expropriatory on similar
grounds.'"?

Other criteria outlined by Pope & Talbot inspired awards that rejected investors’ indirect
expropriation claims, such as the full control of the investment and the non-administration of
the operations of the company on a daily basis, in CMS'"”, and the non-permanent character of
the loss of control by the investors of their shares in the licensees, in .G & E'™.

/A Little importance is given to the nature of the measure adopted by the States
Under the sole effects doctrine, what matters is not whether the State measure has been taken in

the name of public interest, but whether the measure has a severe impact on the investors’
rights. This was clearly stated in the Tippetts award, according to which: “The intent of the government
is less important than the effects of the measures on the owner, and the form of the measures of control or
interference is less important than the reality of their impact”.'”

The same conclusion was adopted by the arbitral tribunal in Compariia del Desarrollo de Santa Elena

v. Costa Rica"®. According to the tribunal:

“While an expropriation or a taking for environmental reasons may be classified as a taking for a public purpose,
and this may be legitimate, the fact that the Property was taken for this purpose does not affect either the nature or
the measure of the compensation to be paid for the taking. That is, the purpose of protecting the environment for
which the Property was taken does not alter the legal character of the taking for which adequate compensation

must be paid. The international sonrce of the obligation to protect the environment makes no difference.”""”

Id. 9] 140.

See National Grid P.L.C. v. The Argentine Republic, UNCITRAL, Award (Nov. 3, 2008).

See 1d. 9 154.

See Pope & Talbot, UNCITRAL (NAFTA), Interim Award (June 26, 2000), § 100. Here the tribunal held, “zbe
Investor remains in control of the Investment, it directs the day-to-day operations of the Investment, and no officers or employees of the
Investment had been detained Canada does not supervise the work of the officers or employees of the Investment, does not take any of the
proceeds of company sales (apart from taxation), does not interfere with management or sharebolders’ activities, does not prevent the
Investment from paying dividends to ifs shareholders, does not interfere with the appointment of directors or management and does not
take any other actions ousting the Investor from full ownership and control of the Investment”.

See CMS v. Argentina, ICSID Case No. ARB/01/8, Award (May 12, 2005), § 263.

See LG&E v. Argentina, ICSID Case No. ARB/02/1, Decision on Liability (Oct. 3, 2006), § 200.

See Tippetts, 6 Iran-U.S. CL. Trib. Rep. (1984), § 226.

See Compailia del Desarrollo de Santa Elena S.A. v. Republic of Costa Rica, ICSID Case No. ARB/96/1, Awatd
(Feb. 17, 2000).

Id. 71 (“While an expropriation or taking for environmental reasons may be classified as a taking for a public purpose, and thus may
be legitimate, the fact that the Property was taken for this reason does not affect either the nature or the measure of the compensation to be
paid for the taking. That is, the purpose of protecting the environment for which the Property was taken does not alter the legal character
of the taking for which adequate compensation must be paid. The international source of the obligation to protect the environment matkes
no difference.”).
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The tribunal therefore held that despite the beneficial interest underlying expropriatory
environmental measures, they were similar to other expropriatory measures in that the State had
the obligation to compensate the investor.''®

The same applied to the decision taken with regard to the taxation measure in Burlington v.
Ecnador and to the licence measure in Técnicas Medioambientales Tecmed S.A. ~v. The United Mexican
States [“Tecmed v. Mexico” or “Tecmed”]'”: measures normally comprised within the State
police power and therefore excluded from the ambit of expropriation nevertheless were found
to not preclude the State’s duty to compensate the investors for the impact on their investment.

B. The police powers doctrine
According to Black’s Law Dictionary, the police power doctrine is the recognition of the

inherent power of a sovereign State to take necessary laws to preserve public security, health,
justice or order.”™ This concept derives from the US regulatory takings doctrine, which focuses
on three factors, namely, the character of the governmental action, its economic impact and the
potential existence of distinct, reasonable investment-backed expectations.'”!

This doctrine has been applied by arbitrators who have taken into consideration, on the one
hand, the impact of the State measure on the foreign investor’s right and, on the other hand, the
right of the State to regulate and the purpose of the State measure (i.), although they also have
held that such right to regulate is limited by specific commitments given to the investor by the
host-State (ii.).

A The State’s right to regulate
In Sedco Inc. v. National Iranian Oil Co.,'” the arbitral tribunal highlighted the State’s right to

regulate by holding that it is “an accepted principle of international law that a State is not liable for economic

injury which is a consequence of bona fide ‘regulation’ within the accepted police power of states.”” In the
NAFTA award of August 3, 2005 in Methanex Corporation ~v. United States of America
[“Methanex”],'” the tribunal held (rejecting Methanex’s arguments where were strongly inspired
by the Metalclad award), on the basis of NAFTA’s Article 1110 on expropriation, that the State

Id. § 72 (“Expropriatory environmental measures - no matter how landable and beneficial to society as a whole - are, in this respect,
similar to any other expropriatory measures that a state may take in order fo implement its policies: where property is expropriated, even
Sor environmental purposes, whether domestic or international, the state’s obligation to pay compensation remains.”).

See Técnicas Medioambientales Tecmed S.A, v. The United Mexican States, ICSID Case No. ARB (AF)/00/2 (May
29, 2003), 9§ 69 [hereinafter “Tecmed S.A”| (“(2)he principle that the State’s exercise of its sovereign powers within the framework of
uts police power may cause economic damage fo those subject to its powers as administrator without entitling them to any comp ensation
whatsoever is undisputable”. Further, the tribunal held, “a number of situations defined as de facto expropriation, where such actions
or laws transfer assets to third parties different from the expropriating State or where such laws or actions deprive persons of their
ownership over such assets, without allocating such assets to third parties or to the Government,” (See id. § 113)).

“The inberent and plenary power of a sovereign to make all laws necessary and proper to preserve the public security, order, health,
morality, and justice. It is a fundamental power essential to government, and it cannot be surrendered by the legislature or irrevocably
transferred away from government.”.

See Part I1.C above, citing the Penn Central case; Se¢ also Thomas Wilde, Penn Central’s Economic Failings Confounded
Takings Jurisprudence, 31(2) THE URBAN LAWYER 277 (1999), 277 — 308; Alessandra Asteriti, Regulatory Expropriation
Claims in International Investment Arbitration: A Bridge Too Far? , in YEARBOOK ON INTERNATIONAL INVESTMENT LAW
& POLICY 451 - 476 (Andrea K. Bjorklund ed., 2014); Steven J. Eagle, The Four-Factor Penn Central Regulatory Takings
Test, 118(3) PA. ST. L. REV. 610 - 646 (2014).

Sedco Inc v. National Iranian Oil Co, 9 Iran-U.S. Cl. Trib. Rep. 248, 278 — 279 (1985). See Brunetti, supra note 42, at
209-210.

See Methanex Corporation v. U.S.A., UNCITRAL, Award (August 3, 2005) [hereinafter “Methanex].

115



INDIAN JOURNAL OF ARBITRATION LAW

measure adopted did not constitute expropriation and did not lead to the obligation to pay
compensation on the ground that: “/...] as a matter of general international law, a non-discriminatory
regulation for a public purpose, which is enacted in accordance with due process and, which affects, inter alios, a
Joreign investor or investment is not deemed expropriatory and compensable [...J”.** Thus, regulatory
measures taken in public interest, provided they are not discriminatory, do not equate to
expropriation and therefore do not require compensation. The Methanex award has however
been criticised because it seems to adopt the view that the State’s power to regulate has no
limits.'” It can be categorised as an extreme response to the previous awards that had focused
on the ‘sole effects’ of the State measure. Mezhanex however paved the way for the assessment of
the scope of the State’s right to regulate, and thereby influenced later tribunals.

In Saluka Investments BV v. The Czech Republic,* the atbitral tribunal recognised the measures
taken by the State in the exercise of its police power are non-compensable, even if they deprive
the investor of his rights, affirming that “zhe principle that a State does not commit an expropriation and
15 thus not liable to pay compensation to a dispossessed alien investor when it adopts general regulations that are
‘commonly accepted as within the police power of States’ forms part of customary international law today”."”’
Further, the tribunal also highlighted the difficulty in drawing a line between a compensable and
non-compensable State measure, observing that international law has not yet clearly delineated
the precise scope of regulations which would fall within the police powers of a State and would

12
therefore be non-compensable. 8

The arbitral tribunal concluded thus:

“Faced with the question of when, how and at what point an otherwise valid regulation becomes, in fact and effect,

an_unlawful expropriation, international tribunals must consider the circumstances in which the question arises.

The contexct within which an impugned measure is adopted and applied is critical to the determination of its
validity.”'”

An approach similar to Methanex was also adopted in Chemtura Corporation ~v. Government of
Canada,”™ 2 NAFTA award issued on August 2, 2010, where the tribunal found that despite the
contractual deprivation, the non-discriminatory measure adopted by the State in the interest of
human health and environment came within the scope of the valid exercise of the police powers
of the State, and was therefore not an expropriation.w1

Recently, in Philip Morris Brands SARL, Philip Morris Products S.A. & Abal Hermanos S.A. v.
Oriental Republic of Urugnay [“Philip Morris v. Uruguay”]'”, the arbitral tribunal had to decide
whether the Uruguayan measures regulating the tobacco industry that impacted the claimant

124 Id. pt. IV, ch. D, § 7.

125 For the criticism of this approach, see Rosalyn Higgins, The Taking of Property by the State: Recent Developments in
International Law, 176 RECUEIL DES COURS 259, 331 (1982).

126 Saluka Investments B.V. v. The Czech Republic, UNCITRAL, Partial Award (Mar. 17, 2000).

12714, 9 262.

128 1d. 9 264.

129 Emphasis added. 1d. § 264.

130 §ee Chemtura Corporation v. Canada, UNCITRAL (NAFTA), Award (Aug. 2, 2010).

B Id. specifically 9 266.

132 See Philip Morris Brands SARL, Philip Morris Products S.A. & Abal Hermanos S.A. v. Oriental Republic of
Uruguay, ICSID Case No. ARB/10/7, Awatd (July 8, 2016) [bereinafter “Philip Mottis v. Uruguay”].
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were a valid exercise of State’s police powers under Article 5 (1) of the Switzerland—Uruguay
BIT.

The arbitral tribunal stated, based on customary international law,"’

that the challenged
measures were a valid exercise by Uruguay of its police powers for the protection of public
health and cannot constitute an expropriation.'* It first noted that the Switzerland—Uruguay BIT
(that entered into force on April 21, 1991) “does not prevent Urngnay, in the exercise of its sovereign
powers, from regulating harmful products in order to protect public health after investments in the field have been

. 135
admitted’.

Indeed, the Philip Morris tribunal found that Article 5(1) of the Switzerland-Uruguay BIT,
stipulating the State’s duty to compensate in the event of direct or indirect expropriation had to
be interpreted in accordance with Article 31(3)(c) of the Vienna Convention on the Law of
Treaties [“Vienna Convention”]. Article 31(3) requires that treaty provisions be interpreted in
the light of “/ajny relevant rules of international law applicable to the relations between the parties”. In the
tribunal’s view, this includes customary international law, which in turn has long recognized the
protection of public health “as an essential manifestation of the State’s police power, as indicated also by
Article 2(1) of the BIT which permits contracting States to refuse to admit investments “for reasons of public
security and order, public health and morality””.”® The tribunal further referred to the police powers
doctrine as being propounded much earlier than its recognition by investment treaty decisions,
observing that it also manifested in Article 10(5) of the Harvard Draft'”’, the Third
Restatement'™ and the 2004 OECD Working Paper on “Indirect Expropriation” and the “Right to
Regulate’ in International Investment Law'”.

In fact, in addition to invoking customary international law, it may be held that the arbitral
tribunal applied the ‘@ maiori ad minus’ rule in the interpretation of the applicable BIT: since the
host-State may validly refuse to admit a given investment, a fortiori it may also prohibit it or
restrict it to some extent by issuing regulatory measures in a public interest-specific field (like

Id. 99 292 - 294, citing the 1961 Harvard Draft Convention on the International Responsibility of States for Injury to
Aliens, the Third Restatement of the Foreign Relations Law of the United States of 1987 and OECD, s#pra note 19,
at 5, n. 10.

Philip Mortis v. Uruguay, ICSID Case No. ARB/10/7, Award (July 8, 2016), § 307.

I14. 9 288.

See id. § 291.

See id. § 292. The 1961 Harvard Draft Convention on the International Responsibility of States for Injury to Aliens
in Article 10(5) that states:

“An uncompensated taking of property of an alien or a deprivation of the use or enjoyment of property of an alien which results from
[...] the action of the competent authorities of the State in the maintenance of public order, health, or morality ... shall not be considered
wrongful, provided

(a) it is not a clear and discriminatory violation of the law of the State concerned;

(b) it is not the result of a violation of any provision of Article 6 to 8 of this Convention |denial of justice];

(¢) it is not an unreasonable departure from the principles of justice recognized by the principal legal systems of the world; and

(d) it is not an abuse of the powers specified in this paragraph for the purpose of depriving an alien of bis property.” (See id. g 292).

See Philip Mortis v. Uruguay, ICSID Case No. ARB/10/7, Awatd (July 8, 2016), § 293 (“The doctrine was endorsed in
the Third Restatement of the Foreign Relations Law of the United States of 1987 in the following terms: A State is not responsible for
loss of property or for other economic disadyantage resulting from bona fide general taxation, regulation, forfeiture for crime, or other
action of the kind that is commonly accepted as within the police powers of states, if it is not discriminatory.”).

See OECD, supra note 19, at 5, n. 10, cited in Philip Mottis v. Uruguay, ICSID Case No. ARB/10/7, Award (July 8,
2016), g 293 (“[ijt is an accepted principle of customary international law that where economic injury results from a bona fide non-
discriminatory regulation within the police power of the State, compensation is not required.”).
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public health) once the investment is already in place. This seems also to be consistent with the
mandate in Article 31(1) of the Vienna Convention to interpret a treaty “in good faith in accordance
with the ordinary meaning to be given to the terms of the treaty in their context and in the light of its object and
purpose’.*’ In this regard, the Preamble to the Switzerland-Uruguay BIT declares that the
signatories recognise that “zhe key to achieving and maintaining an adequate flow of capital lies in the

maintenance of an appropriately mutually created investment climate and in the respect by foreign investors of the
sovereignty and the laws of the host country having jurisdiction on them [...]”.""' Therefore the
interpretation of the tribunal is in line with the underlying objective that the investors respect the
sovereignty of the host State, which is recognized in the preamble. The arbitral tribunal’s
reasoning in the Phulip Morris v. Urngnay case has helped clarify the scope of the State’s police
power based on customary international law and will likely have a significant influence on future
tribunals in the determination of indirect expropriation.

ii. The specific commitments limitation
The State’s right to regulate as recognized by the police powers doctrine is nevertheless limited

by specific commitments given by the host-State to the foreign investor. A specific commitment
to refrain from taking regulatory measures that can impact the investment negatively may have
been given to the foreign investor as an incentive to invest. Such a commitment may create
legitimate expectations on the part of the investor, which can constitute a limitation to the
State’s regulatory power. For instance, in Methanex, the tribunal made a caveat in this regard,
“[...] unless specific commitments had been given by the regulating government to the then putative foreign investor
contemplating investment that the government would refrain from such regulation”.'

In Methanex however, the arbitral tribunal did not find any specific commitments taken by the
State toward the investor. Instead, the tribunal stated that Methanex, when entering the United
States actively participated in the process of the market regulation, distinguishing it from the
earlier award in Revere Copper & Brass, Inc. v. OPIC, where specific commitments had been made
to the investor. It stated: “Methanex entered the United States market aware of and actively participating in
this process. 1t did not enter the United States market becanse of special representations made to it. Hence this
case is not like Revere, where specific commitments respecting restraints on certain future regulatory actions were
made to induce investors to enter a market and then those commitments were not honoured.”'*

The link between the State’s police power and the specific commitments undertaken by the State
concerning its future actions and creating the investor’s legitimate expectations was stressed in
Revere Copper & Brass, Inc. v. OPIC: “We regard these principles as particularly applicable where the question
15, as here, whether actions taken by a government contrary to and damaging to the economic interests of aliens are
in conflict with undertakings and assurances given in good faith to such aliens as an inducement to their making
the investments affected by the action.””'** The Methanex atbitral tribunal adopted the same position
with regard to specific commitments though, on facts, the tribunal found that no commitment

Emphasis added.

See Switzerland - Uruguay BIT, pmbl, bl 4, available at
http://investmentpolicyhub.unctad.org/Download / TreatyFile/3121. (emphasis added).

See Methanex, UNCITRAL, Award (August 3, 2005), pt. IV, ch. D, at 4, n. 7.

Id. pt. 1V, ch. D, at 5, § 10.

See Revere Copper & Brass, Inc. v. Overseas Private Invest. Corp., 56 ILR 258, 17 ILM 1321.
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existed in favour of Methanex.'* However, some tribunals have considered that the existence of
a prior commitment is less important than the impact of the measure on the investors’ rights.
For instance, the National Grid tribunal stated, “While this [the existence of prior commitments] is a useful
test and has been invoked by arbitral tribunals in cases such as Methanex;, it may not be conclusive since there
may be sitnations where, notwithstanding prior commitments, the regulatory effect may not be devastating enough
to constitute an indirect expropriation. Conversely, the value of an investment may be lost through regulatory
measures without any existence of prior commitments and, under the Treaty, such effect on the investment wonld

. . . 146
give a right to compensation”.™

C. The proportionality test
The proportionality test, while more of a human rights law concept, has been applied to cases of

expropriation to aid in the search for the right balance between the two approaches mentioned
above.'" It implies a balancing act between host-State’s public interest and foreign investors’
rights. It is generally not included in BITs, though some recent BITs or FT'As have included
mentions of this test. For instance, paragraphs (a)(iii) and (b) of Annex 11-B to the Korean—US
FTA (renegotiated and signed in December 2010) refers explicitly to proportionality:

“(a) The determination of whether an action or a series of actions by a Party, in a specific fact situation,
constitutes an indirect excpropriation, requires a case-by-case, fact-based inquiry that considers all relevant factors
relating to the investment, including: (...) (iii) the character of the government action, including its objectives and
context. Relevant considerations could include whether the government action imposes a special sacrifice on the
particular investor or investment that exceeds what the investor or investment should be expected to endure for the
public interest.

(b) Exccept in rare circumstances, such as, for example, when an action or a series of actions is extremely severe or
disproportionate in light of its purpose or effect, non-discriminatory regulatory actions by a Party that are designed
and applied to protect legitimate public welfare objectives, such as public health, safety, the environment, and real
estate price stabilization (through, for example, measures to improve the housing conditions for low -income
households), do not constitute indirect excpropriations.”

The ASEAN-Australian New Zealand FTA in Article 9 of Chapter 11 (investment), related to
expropriation, and in an Annex on Expropriation and Compensation, also requires the analysis
of the proportionality of the measure taken in connection with its public purpose, with language
that is similar to that of the 2012 US Model BIT. It favours a case-by-case approach, considering
factors like the economic impact of the measure (although it may not constitute, in and by itself,
the occurrence of an expropriation), the breaches of a State’s prior commitments towards the
investor, and the character of the government action and its proportionality to the public
purpose. The FTA mentions specifically that non-discriminatory regulatory actions taken for a
public purpose, to achieve public welfare objectives, do not constitute expropriation.

The tribunal distinguished the facts in Methanex from that in Revere “/.../this case is not like Revere, where specific
commitments respecting restraints on certain future regulatory actions were made to induce investors to enter a market and then those
commitments were not honored” (Methanex, UNCITRAL, Award (August 3, 2005), pt. IV, ch. D, p. 5, n. 10).

See National Grid P.L.C. v. Argentine Republic, UNCITRAL, Award (Nov. 3, 2008), § 153.

See also US Model BIT 2004 and 2012, Annex B on Expropriation, Third Restatement of Foreign Relations Law of
the United States (1987), 712 (g); See OECD, supra note 19, at 18; GEBHARD BUCHELER, PROPORTIONALITY IN
INVESTOR — STATE ARBITRATION (2015).
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As explained in the previous chapter, the proportionality test derives from the jurisprudence of
the ECtHR. The ECtHR case law that is generally cited in relation to the proportionality test is
James ~. the United Kingdom |“James”]'*. In that case, the Court first found the existence of the
expropriation, then, according to Article 1 (1) of the First Additional Protocol, it weighed the
public interest with the applicant’s interests. The balancing test is illustrated as follows: “Noz only
must a measure depriving a person of his property pursue, on the facts as well as in principle, a legitimate aim ‘in
the public interest’, but there must also be a reasonable relationship of proportionality between the means employed
and the aim sought to be realised.”'"

The role of the proportionality test in James is not related to the question - to be ultimately
solved by an arbitral tribunal - of whether an expropriation has taken place. It is rather applied to
decide the extent or amount of the compensation. Thus, once the arbitrators have identified the
occurrence of an expropriation by concluding that the measure taken had deprived the claimant
of his property right in the name of the public interest, the requirement of the reasonable
relationship of proportionality between the means employed and the aim sought is to be
analysed. It stated first the need to evaluate the disproportion burden of the contested legislation
on the applicants bearing in mind that the disproportionate interference would normally result
from the non-payment of a reasonable amount in a case of taking property. However, it is
limited by measures taken for public purposes which “way call for less than reimbursement of the full

150
market value”.

James inspired arbitral awards, Tecmed v. Mexico'™

, among others. Tecned, however, included the
proportionality test in determining first the existence of the expropriation, thus inversing the
order of the criteria as used in the ECtHR case law. Tewzed therefore adds another prerequisite to
those already stated in the BIT provisions for the expropriation to be considered lawful (public
purpose, non-discrimination, compensation).'

In Continental v. Ai:gmz‘z'mz,m the arbitral tribunal, while noting the nature of the contested State
measure, ultimately took into consideration the economic impact of the measure. It held that

State measures taken in the public interest are legitimate as long as they have limited effect on

148 Se¢ James v. United Kingdom, ECtHR, Application No. 8793/79, Judgment (Feb. 21, 1986).

14914, 4 50.

15014, § 54. The Court thus held: “Clearly, compensation terms are material to the assessment whether the contested legislation respects

a fair balance between the various interests at stake and, notably, whether it does not impose a disproportionate burden on the applicants
[..]. The Court further accepts the Commission’s conclusion as to the standard of compensation: the taking of property without payment
of an amount reasonably related to its value would normally constitute a disproportionate interference which could not be considered
Justifiable under Article 1 (P1-1). Article 1 (P1-1) does not, however, guarantee a right to full compensation in all circumstances.
Legitimate objectives of “public interest”, such as pursued in measures of economic reform or measures designed to achieve greater social
Justice, may call for less than reimbursement of the full market value. Furthermore, the Conrt’s power of review is limited fo ascertaining
whether the choice of compensation terms falls outside the State’s wide margin of appreciation in this domain [...].”

151 See Azutix Cotp. v. The Argentine Republic, ICSID Case No. ARB/01/12, Award (July 14, 20006), § 311 ez seq.;
LG&E v. Atgentina, ICSID Case No. ARB/02/1, Decision on Liability (Oct. 3, 2006), 9 195.

152 §ee Tecmed S.A., ICSID Case No. ARB (AF)/00/2 (May 29, 2003), § 122, whete the tribunal stated: “Affer
establishing that regulatory actions and measures will not be initially excluded from the definition of expropriatory acts, in addition to the
negative financial impact of such actions or measures, the Arbitral Tribunal will consider, in order to determine if they are to be
characterized as expropriatory, whether such actions or measures are proportional to the public interest presumably protected thereby and
to the protection legally granted to investments, taking into account that the significance of such impact has a key role upon deciding the
proportionality [...].”

155 See Continental Casualty Company v. The Argentine Republic, ICSID Case No. ARB/03/9, Award (Sept. 5, 2008).
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the use of property, do not impede the basic use of the asset, do not impose an unreasonable
burden on the owner and do not affect property in an intolerable, discriminatory or
disproportionate manner. Such measures are categorized as a restriction instead of an
expropriation and generate no duty to compensate. Conversely, State measures taken in the
public purpose that substantially deprive an investor are lawful only against compensation and if
it is adopted for public purpose and without discrimination.'

The proportionality test has been also applied in .G ¢ E, where the tribunal held: “Wizh respect
to the power of the State to adopt its policies, it can generally be said that the State has the right to adopt measures
having a social or general welfare purpose. In such a case, the measure must be accepted without any imposition of
liability, except in cases where the State’s action is obviously disproportionate to the need being addressed.

A

The application of the proportionality test by arbitral tribunals shows that arbitrators attribute
significant weight to the impact of the measure in the early stages of their analysis. Indeed, to
assess whether a State measure is proportional to its objective implies assessing its impact on the
foreign investment.

However, some scholars have pointed out that an arbitral tribunal when applying the
proportionality test, should bear in mind its specificity."” They hold that the reasoning in
European human rights cases demonstrates that each treaty-based provision has to be read and
understood in its own context and that analogies to provisions in other treaties or to rules of
customary law may therefore not be appropriate.”” According to this position, if the applicable
treaty contains no reference to a balanced approach, consistent with the proportionality analysis,
when deciding whether there has been an indirect expropriation, arbitrators would not be able to
rely on such approach. Even taking this criticism into account, the express or implied reference

1d. 9 276: “It is appropriate to distinguish those Measures adopted by Argentina that appear to be legitimate under the BIT, from those
which are carved out becanse of the application of Art. XI. As a starting point we refer to the distinction generally accepted in
international law and spelled ont in some treaties, (Notably Art. 1, Protocol 1 Enropean Convention for the Protection of Human
Rights and Fundamental Freedom (ECHR) notably in recent BITs (See US Model BIT 2004, Annex B [Expropriation]), between
two types of encroachments by public anthorities on private property: (i) On the one hand, there are certain types of measures or state
conduct that are considered a form of expropriation becanse of their material impact on property, and which are legitimate only if adopted
Jor public purpose, without discrimination, and against the payment of compensation according to the general or specific applicable
standards. One may distinguish between: (a) ontright suppression or deprivation of the right of ownership, usnally by its forced transfer to
public, [...]. (i) On the other hand, there are limitations fo the use of property in the public interest that fall within typical government
regulations of property entailing mostly inevitable limitations imposed in order to ensure the rights of others or of the general public (being
ultimately beneficial also to the property affected). These restrictions do not impede the basic, typical use of a given asset and do not impose
an unreasonable burden on the owner as compared with other similarly situated property owners (These limitations should not burden
without good reason certain owners only, which would otherwise be made to bear the burden of an advantage that benefits instead a wider
group. These restrictions are not therefore considered a form of expropriation and do not require indemnification, provided however that
they do not affect property in an intolerable, discriminatory or disproportionate manner; (b) limitations and hampering with property,
short of outright suppression or deprivation, interfering with one or more key features, such as management, enjoyment, transferability,
which are considered as tantamount to expropriation, because of their substantial impact on the effective right of property. Both of these
types of measures entail indemnification under relevant international ftreaties, as well as under most constitutions which respect
Sfundamental human rights.”.

155 See LG&E v. Argentina, ICSID Case No. ARB/02/1, Decision on Liability (Oct. 3, 2006), § 195, quoting Tecmed,

ICSID Case No. ARB (AF)/00/2, Award (May 29, 2003), 9 122.

156 RUDOLF DOLZER & CHRISTOPH SCHREUER, PRINCIPLES OF INTERNATIONAL INVESTMENT LAW 99 (2008).
157 See 7d.
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to proportionality in the more recent BITs indicates that this test will be used more frequently by
future tribunals.

IV. Conclusion and outstanding questions
Just like there is no all-encompassing definition of indirect expropriation in international

investment law, there is no doctrine, list of factors or guidelines that may be applied in all cases
when assessing the limits to and the consequences of the State’s power to regulate in connection
with foreign investment. Given that it is a largely fact-dependent question, arbitrators must carry
out their analysis on a case-by-case basis.

This is why the question should not be whether there is a preferable approach between the sole
effects doctrine or the police powers, given that adopting one or the other approach would
inevitably lead to an imbalanced solution that would take into consideration the interests of one
of the parties over those of the other without a compelling reason to do so.

When analysing State’s measures, once they have been categorized as belonging to the sphere of
public interest (public health, public morals, safety or protection of the environment etc.),
arbitrators should next assess whether the State’s measure is bona fide and non-discriminatory,
and also whether the State had undertaken any prior specific commitments zis-a-vis the investor.
Such questions are to be solved on the basis of the facts of the case.

Thus, in those cases where the contested State measure is characterized as belonging to the
limited sphere of public interest, arbitrators would not, in general, need to analyse the impact of
the measure on the foreign investor’s rights. However, some treaties, such as the Canadian
Model BIT and CETA, for example, direct decision makers to look, even in such case, at the
impact of the State measure on investors’ rights.158 This language must point to exceptional or
extreme cases where it would be justified to compensate or moderate the damage inflicted to
foreign investors by the contested State measure taken in an area where the public interest
prevails or must prevail over other protected values such as property rights. It is hard to envisage
concrete examples of this.

A related issue here is that expecting arbitrators to assess whether a contested State measure is
disproportionate to its purpose or lacks the appropriate balanced approach necessary to
adequately serve its public purpose, is to expect them to replace, to a certain extent, the host
State’s legislators. To avoid this, it is submitted that tribunals should only limit themselves to
verifying whether the measure in question is extremely or evidently unbalanced, unreasonable or

excessive.

On another matter, one question that arbitrators may need to face is whether they may apply the
police powers doctrine even in those cases where the applicable BIT or FTA contain no
provision equivalent to that of the US or Canadian Model BITs expressly recognizing the State’s
power to regulate. In the authors’ view, the answer to such a question should be in the
affirmative, as exemplified in Phiip Morris, where the arbitral tribunal found support —albeit
obiter- in customary international law for rejecting the investor’s claim, even though the

They refer to those “rare circumstance when the impact of a measure or series of measures is so severe in light of its purpose that it
appears manifestly excessive.”.
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Switzerland-Uruguay BIT contained no provision comparable to that in the US or Canadian
Model BITs.

When determining the amount of the compensation due by the State in case indirect
expropriation is found, the arbitral tribunal may apply the proportionality test. The latter should
not be used to establish the existence of indirect expropriation itself, because that would entail
adding a requirement to the existing criteria used to establish (i) the existence of an
expropriation, i.e., the degree of deprivation and the duration thereof and (ii) the lawfulness of
the expropriation, i.e., public purpose, non-discrimination, due process and compensation.

This study shows the difficulty involved in the identification of uniform criteria that may help to
establish the existence of an indirect expropriation. The recent BITs and FT'As inspired by the
US and Canadian Model BITs may pave the way, however, to a more balanced and, possibly,
more uniform assessment of the interests concerned.
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